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Our Contributors 

Two topics on which very little has been written are discussed in articles in 
this number. The explanation of the operation of a Supreme Court sitting in 
two divisions by Chief Justice Emmett N. Parker is especially pertinent, in view 
of the comparative failure of the intermediate appellate court. Within a few 
decades most of the states must provide for an increase in appellate forces. The 
experience of the Supreme Court of Washington in the article referred to shows 
the economical and efficient way of achieving this. 

The article on disbarment, while written for the Iowa bar, is a valuable con- 
tribution to the small stock of writing on this subject. This would be an excel- 
lent topic for a wide research. 

Intelligent interest in criminal law enforcement will be promoted by the 
thoughtful article on this subject by President Reynolds of the Institute of 
Criminal Law. The argument of ex-President Potter of the Michigan State Bar 
Association for a unification of courts in a state is one of the most convincing 
which has been written. Mr. John M. Maguire’s study of judicial relief for the 
poor makes a valuable addition to the literature of this subject. To all of these 


authors and to editors who have consented to republication this JourNaL extends 
its thanks. 





The American Law Institute 

The Juristic Center movement fostered by the American Law School Asso- 
ciation, previously reported in this JouRNAL, resulted on February 23, 1923, in 
the chartering of the American Law Institute. Thus begins the most ambitious 
project ever voluntarily undertaken by the bar of any nation. The Institute 
represents the hopes of bench, bar and teacher that a clarification of substantive 
law may be achieved. That this work involves infinite effort, that it implies end- 
less struggle, that it calls for liberal endowment, and that it carries no positive 
assurance of complete success is admitted on all hands. 

The undertaking arises both from the extreme need of the situation and 
from a growing spirit of public service. We are confronted with hopeless com- 
plexity and confusion in our law if the courts of last resort, half a hundred in 
number, are to continue to grope for the appropriate rule with no influence making 
for unity. This situation illustrates the saying of Professor Kocourek that “Law 
begins and ends in discretion.” In a primitive state of society there is no body 
of law to guide the judge; we approach the same condition of things now through 
the multitude of conflicting rules which may be cited on many points, and which, 
by their diversity, force the judge to fall back again on discretion. In this situa- 
tion the lawyer cannot with assurance tell his client how to conduct his affairs 
in accordance with the law. 

Out of this welter of decisions there is no escape for us by the easy route of 
imperial edict. The way pursued in Rome, in France, in Germany and in Japan 
is closed to a people, however determined to be politically unified, whose legisla- 
tion originates in half a hundred sovereign states. No one of these states could 
conceivably accomplish the reformation alone, or could powerfully influence its 
neighbors. It must be a joint action. While the acceptance may be casual and 
sporadic, the critical and creative work of restatement must be through a nation- 
wide co-operation. This means that it must be through the bar, for the several 
states as such cannot be brought into co-operation. And it must be endowed 
otherwise than by Government appropriation, because it must be free from dicta- 
tion on the part of the appropriating source. 

The Bar which now assumes the responsibility thus clearly resting on it may 
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be considered tri-partite, composed of practicing lawyers, judges and law teachers. 
The development of the teaching profession as an independent vocation has 
brought to the Bar a growing body of lawyers who, for a considerable time, have 
been exerting a needed influence. They approach the problems of the law, not in 
order to support a thesis, but in the scientific spirit. They cultivate the imper- 
sonal view. 

The fact that the law teachers have a critical, but dispassionate, outlook upon 
the law, that they alone trace its unities and relations and correlate it in a sys- 
tem, and that they can, with no sacrifice to any duty, devote time to intensive 
research, implies that they will produce the drafts of restatement which will then 
be subjected to the study and criticism of judges and practitioners. 

Twenty years ago so few were the lawyers devoting all of their time to teach- 
ing that this work could not have been undertaken. The task, in fact, has been 
waiting for a decade or more for the development of the specialist. It is certain 
that each decade in the future will see an increase in the number, and possibly 
an increase in the average capacity, of these legal savants. The new movement 
implies rather co-operation on a nation-wide scale of all the productive and criti- 
cal talents of the entire profession, rather than the writing of individual trea- 
tises. 

There is such dire necessity that even the most skeptical must nevertheless 
welcome the attempt. Even the movement’s by-products would justify the cost, 
which is insignificant when compared with public expenditures in fields promising 
gains less important. But there is room for expectation that the tide setting 
toward diversity in American substantive law will be reversed, and that a trend 
toward unification will be started. The work will tend to build its own road, for 
it will be an education in itself, and the assumption of the public duty will stim- 
ulate and inspire the entire profession. 

Mr. Elihu Root, who has furthered this movement at every step, becomes 
honorary president of the Institute; George W. Wickersham, president; Justice 
Benjamin Cardozo, vice-president; William Draper Lewis, secretary, and George 
W. Murray, treasurer. The directors number twenty-one, with an authorized in- 
crease later of not more than twelve members. The Institute was incorporated 
under the laws of the District of Columbia. 


Give Judiciary Greater Power 


Efficiency Organization for Courts Points Way Out of Dilemma— 
Curtailment of Judicial Power a False Solution 








| President William W. Potter of the Michigan State Bar Association (1922) 
in his annual address discussed the administration of justice with characteristic 
directness. The following portion of his address is reprinted with permission 
from the Michigan State Bar Journal. Vol. II, No. 1.—ditor.] 





Your president will spend no time in 


extolling the nobility of the legal pro- 
fession. It must satisfy us, or we would 
abandon it. I wish to call your atten- 
tion to some things well known to all, 
and to suggest possible remedies for them. 

: % * ok 

When the American Constitution was 
adopted, church and state were separate. 


We created probate courts, with jurisdic- 
tion over the administration of estates 
and with such kindred jurisdiction as 
was conferred upon them by statute; we 
transferred the jurisdiction over divorce 
to courts in chancery, and continued or 
established courts which correspond with 
the king’s bench, common pleas, equity 
courts, and courts martial, with subsidiary 





AMERICAN JUDICATURE SOCIETY 


justices. courts; and here American judi- 
cial. development stopped. 

No. great practical judicial reform has 
succeeded in. America since the adoption 
of the American Constitution. 

No form of action has been created 
not known and understood prior to the 
establishment of the American govern- 
ment. Forms of procedure have been 
simplified, in some cases at the expense 
of precision and certainty, but the forms 
of Blackstone are as good now as those of 
the Michigan Judicature Act. 

Notwithstanding, by the Constitution of 
this state, it is made the duty of the 
Supreme Court by general rule to estab- 
lish, modify and amend the practice in 
such court and in the circuit courts and 
simplify the same, and this duty has 
been emphasized by statute, the Supreme 
Court has, in this particular, apparently 
shirked its duty and responsibility and 
permitted the legislature to usurp this 
sphere of judicial activity especially con- 
ferred by the Constitution upon it. 

Every set of court rules adopted by the 
Supreme Court of the State of Michigan 
governing the practice in that court, or 
in the circuit courts, has been prepared 
and submitted for adoption by the mem- 
bers of the bar. 

While pleading, practice and procedure 
have, in England, been modified and sim- 
plified, we are still practicing substan- 
tially in accordance with the principles 
familiar to Blackstone and to Chitty. 

As a result of this abdication by the 
Supreme Court of control over the prin- 
ciples of procedure and practice, it has 
permitted itself to be bound by statutory 
rules prescribed by the legislature, and, 
as a court, in this particular, has prac- 
tically ceased to function. 

It has chosen to follow statutory rules 
even at the expense of justice. 

In this state approximately 100,000 
cases are instituted each year. Of these 
cases, about one per cent reach the court 
of last resort. The other 990 cases out 
of every 1,000 so started are disposed of 
in inferior courts. If we are frank with 
ourselves; if we admit here what we ac- 
knowledge elsewhere; if we recount our 
own experiences; if we listen to the ex- 
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pressions of opinion by practitioners at 
the bar in every county in this state, we 
discover an enormous number of outrages 
upon litigants committed by ignorant and 
incompetent justices and judges exercis- 
ing judicial power. While lawyers pro- 
fess to hold up their hands in horror at 
flagrant violations of justice, they never- 
theless generally recognize that these 
things exist, but instead of attempting re- 
form, they indulge, when affected, the 
constitutional prerogative of the trial 
lawyer. 

Although it may be the duty of the 
lawyer to uphold the dignity of the bar 
and the honor of the court, he must be 
blind indeed who believes either that the 
courts are keeping abreast of the times 
or enjoy the confidence of the American 
public. 

Though the lawyer is not worried be- 
cause he knows the remedy, and the court 
of last resort is not concerned because it 
deals with only one per cent of the liti- 
gation instituted, the average man is fre- 
quently compelled to submit to injustice 
or to spend an unnecessarily large sum 
in order to vindicate his rights. 

People Dread Litigation 

So great is public dissatisfaction with 
trial courts that, instead of being the ob- 
jects of veneration and regard, they are 
avoided by everyone who has his own busi- 
ness interests at heart. 

Every practicing lawyer is familiar with 
the suspicion with which courts are re- 
garded. The delays in the administra- 
tion of justice and the manner in which 
the rights of liberty and property are ban- 
died about has led intelligent and pro- 
gressive men in practically every trade 
and department of commerce to organize 
tribunals for the administration of justice. 
This is true of lumber dealers, hay dealers, 
grain dealers, fruit shippers, potato ship- 
pers, coal dealers, furniture dealers, and 
many other branches of commercial enter- 
prise. It is true of the vast membership 
of fraternal societies, of church societies, 
of racing associations, and of associations 
of professional men. All these resort to 
their own tribunals to settle dispute from 
choice, and to the legally constituted 
courts only when compelled to do so. 
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The public represented in the legisla- 
ture recognize the inherent weakness of 
our judicial administration. Courts of 
arbitration and conciliation are every- 
where springing up, and their most strik- 
ing features are that no record of their 
proceedings is kept and that the arbitra- 
tors are not bound by the rules of evidence, 
but may hear such testimony as they may 
desire. 

It is not alone in the creation of new 
tribunals, which are not legally recog- 
nized, that a profound change has been 
taking place, but the whole doctrine of 
master and servant, in so far as that rela- 
tion involves rights and liabilities grow- 
ing out of negligence, contributory negli- 
gence, assumed risk, and its corollary, the 
negligence of fellow servants, has been 
removed from the sphere of adjudication 
by courts and conferred upon an inde- 
pendent administrative tribunal. 

The law governing the relative rights 
of gas companies, electric light companies, 
telephone companies and railroad com- 
panies as against the public; the deter- 
mination of just rates, practices and con- 
ditions of service is primarily removed 
from the determination of courts and 
vested in an administrative tribunal. 

Notwithstanding the removal of great 
branches of administration from the 
courts, the same complaint voiced by the 
Mirror of the Justices, of delay in the 
king’s court, is now everywhere echoed 
against legally constituted judicial tribu- 
nals. 

So great has become the volume of these 
complaints, and so acutely have they been 
felt by the people, that many remedies 
have been advanced. 

Several American states, notably Ari- 
zona, California and Oregon, have ex- 
tended the recall to judicial officers. The 
object of the recall is to make the judiciary 
subservient to the will of the legislature. 
Its advocates generally deny the right of 
the court to declare statutes unconstitu- 
tional and thus uphold the will of the 
people against the desires of their servants. 
Tis exercise may disgrace faithful public 
servants, and it tends to destroy that in- 
dependence which is the distinguishing 
feature of a strong judiciary. Condemned 
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by three thousand years of experience be- 
fore it was recently resurrected and made 
a political issue in a presidential cam- 
paign, fortunately in this state the recall 
of judges of courts of record and courts 
of like jurisdiction is prohibited by the 
Constitution. 

The recall, not of judges but of judicial 
decisions, has been frequently urged, and 
it, too, has been dignified by being made 
a political issue. No one now seriously 
contends that an appeal should be made 
from the decision of the judge to the ven- 
geance of the multitude, as was permitted 
by Pilate when, listening to the murmurs 
of the masses, he surrendered the Savior 
to the brutality of the mob. In civilized 
states under constitutional government 
the same results may be obtained by con- 
stitutional amendment, as was done in 
this state after the decision in Pingree 
v. Auditor General and in the United 
States after the decision holding the in- 
come tax to be a direct tax, which must 
be constitutionally apportioned among the 
several states according to their respec- 
tive numbers. 


Foolish Remedies Proposed 


Again, it is contended that the doc- 
trine of stare decisis should be abolished 
hy constitutional amendment. This was 
the view of the great Justinian and of the 
celebrated philosopher, John Locke. But 
right reason is justly authoritative and 
wrong reason may in the long run be set 
aside by judicial decision, legislative ac- 
tion, or constitutional amendment. 

It is sometimes contended that courts 


- should be deprived of the power and au- 


thority to declare statutes unconstitu- 
tional; but this would destroy the su- 
periority of constitutional government, 
consisting in the power and duty of the 
court to maintain the supremacy of the 
will of the people as expressed in the 
Constitution against that of their servants 
expressed in legislative action. 

Then there are those who contend that 
the right to declare a statute unconstitu- 
tional is a legislative power akin to the 
executive veto, and under the division 
of governmental powers prevailing in our 
Constitution cannot be constitutionally 
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exercised, and that it is upheld only by 
the aristocracy of the robe, in contempt 
of public right in a constitutional re- 
public. 

So general, widespread, and powerful 
has been the sentiment for judicial re- 
form; so plain is it that judicial pro- 
cedure in the United States represents the 
arrested development of an important 
phase of progressive civilization, that the 
chief justice of the Supreme Court of the 
United States is making an investigation 
and effort to simplify judicial procedure 
and dispatch business in the federal courts 
by methods akin to those which have for 
years been in use in England. 

Says Roscoe Pound, dean of the Harvard 
Law School: 


“For one thing, we need a modern organ- 
ization of our courts—a problem to which 
the American Judicature Society is devot- 
ing much attention. Again, there is need 
of organization of judicial administrative 
business. If we think of the administration 
of justice as the social objective, we can 
no more attain it with the judicial arma- 
ment and the clerical system of judicial 
business inherited from seventeenth-century 
’ England and shaped in the pioneer, rural, 
agricultural communities of the first half of 
the nineteenth century, than we may expect 
to conduct a military campaign today with 
the mule trains and the commissariat ar- 
rangements of the Civil War. But beyond 
this organization of the courts and of the 
administrative officers immediately con- 
nected with the courts we need a real 
ministry of justice charged with the duty 
of active and continuous effort to make the 
law effective for its purpose, as the courts 
are charged with the duty of effective ad- 
ministration of the law when provided. 
The legislature will give the formal sanc- 
tion. But someone must do the preliminary 
study, must perceive the leak to be stopped, 
must discover the anomaly to be pruned 
away, must find the directly advantageous 
practice to be extended, the conflicts to be 
abated, and inconsistencies to be reconciled. 
So long as this is everybody’s business it is 
nobody’s business, and so much of the pres- 
sure for legislation comes from purely sel- 
fish motives that one who essays a real im- 
provement out of pure public spirit is not 
unlikely to be met with suspicion. Thus 
he becomes discouraged, and lacking any 
selfish motive for persistence, gives up, 
where the advocate of legislation for some 
particular group or class continues the pres- 
sure and succeeds.” 


We must train ourselves, and educate 
the public, to the idea that the object of 
judicial administration is not the advance- 
ment of private interests, but to do justice ; 
and justice has ever been regarded as the 
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surest foundation of an enduring state. 
We must build up a sentiment which em- 
phasizes trust and confidence rather than 
dishonesty, dilatoriness and chicanery, 
and this can be done only— 

(a) By charging the bar with the duty 
and responsibility of purging its own 
ranks, preventing improper persons being 
admitted thereto, elevating the require- 
ments to admission, and upholding the 
highest ideals of the profession; and to 
that end, I urge your consideration and 
approval of the bill introduced in the last 
iegislature of Michigan to provide a self- 
governing bar, a copy of which was ap- 
pended to the report of the Committee on 
Legislation and Law Reform at the last 
meeting of this Association. 

(b) By the abolition of the present 
judicial system and the supersession of 
the Supreme Court, circuit courts, at law 
and in equity, probate courts, juvenile 
courts, municipal courts and justices 
courts by one consolidated court, with 
plenary jurisdiction, divisible by its own 
acts into as many parts and divisions as 
the exigencies of the business to be dis- 
posed of demand, whether civil or criminal, 
juvenile, probate, or equity, whether deal- 
ing with rates, torts, felonies, or industrial 
accidents ; composed of men of ability and 
intelligence; that the administration of 
justice may no longer be treated with 
derision and contempt; that ignorant, in- 
competent and dishonest judicial officers 
may be but reminiscences of the past; and 
that the administration of justice shall 
command the respect and admiration of 
the bar and of the public. 


Businesslike Organization 


Such a court should be organized in an 
effective and businesslike way, with ad- 
ministrative heads free from judicial 
duties who could devote their entire atten- 
tion to developing the operative efficiency 
of the various branches, devising better 
methods of procedure, assigning judges to 
those branches of the court and to those 
localities where they will be most effective 
and are most needed, and publishing 
judicial statistics showing as fully as pos- 
sible the results accomplished by the dif- 
ferent branches and by the different judges 
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in the various judicial divisions of the 
state. The judiciary is the one department 
of state which publishes no data bearing 
upon the efficiency of its work, and with- 
out such data there is no adequate basis for 
judging how well it performs its duties or 
what changes are necessary in order to in- 
cease its efficiency. Great Britain has 
long published judicial statistics. They 
are as essential to the effective administra- 
tion of justice as are the annual financial 
and operative reports of business com- 
panies to the successful conduct of such 
enterprises. 

I would provide for effective cooper- 
ation between the bench and the bar in 
improving the service rendered by the 
courts, setting up administrative machin- 
ery for making the rules of procedure re- 
sponsive to the needs of the people. Brit- 
ish procedure for seventy-five years has 
had a flexibility which has enabled it to 
keep abreast of the requirements of the 
times through gradual modification. Rules 
should not be retained until they become 


absolutely unworkable, but should be 
changed whenever improvements are 
needed, and no unnecessary obstacles 


should be thrown in the way of continuous 
progress in reforming procedure in all its 
branches. I would repeal the Judicature 
Act in all its parts, create and enact a short 
practice act, leaving the details to be filled 
by the Supreme Court, as contemplated 
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by the Constitution, that practice may be 
amended, modified and simplified. I would 
provide for settling issues prior to the tak- 
ing of depositions or of testimony, so that 
as to all facts not admitted and subse- 
quently proven the party refusing to admit 
the same shall pay the cost, that the courts 
may cease to be the conduits of private 
favor and become instrumentalities for the 
administration of public justice. 

These matters have received careful con- 
sideration from many committees and asso- 
ciations. Something should be done to al- 
lay the prevailing criticisms of our judicial 
system, re-establishing the jurisdiction of 
our courts, and rehabilitate them in public 
favor; and, it seems to me, the way to re- 
form lies, not’ in curtailing the courts’ 
constitutional powers, or in hampering 
their functions by legislation, but in ex- 
tending their powers, abolishing useless 
and cumbersome rules, placing the disposi- 
tion of the 990 cases out of every 1,000 in 
the hands of qualified judicial officers, ele- 
vating the standing of the bar and the tone 
of the judiciary, and above all, in making 
the judiciary a righteous and effective 
force for the prompt and intelligent ad- 
ministration of justice. This, it appears 
to me, will check the criticisms of a dis- 
satisfied public, give us better judicial ad- 
ministration, and advance the cause of 
truth and justice. William W. Potter. 
Lansing. 


Character Qualifications and Disbarment 


Proceedings 
[ Reprinted, by permission, from Towa Law Bulletin, Vol. VIII, No. 2.] 


From all thoughtful lawyers comes the 
warning that the profession must awaken 
to a new consciousness of its position and 
of its responsibilities. When the dema- 


1. The problem of the unfit practitioner is 
nation wide and it has aroused correspond- 
ingly widespread attention of late, especially 
that side of it dealing with an effort to in- 
crease the requirements for admission to the 
bar. The present article dealing with the 
other side of the problem,—that of ridding 
the bar of those undesirables who succeed in 
obtaining admission,—while directed par- 
ticularly to Iowa conditions, is by no means 
limited to Iowa in its application. The 
energy and thought being so generously ex- 
pended all over the United States on the mat- 
ter of keeping out the unfit might very 
profitably be extended on an equally broad 
scale to the matter of disbarment.—Ed. 


gogue and the propagandist find a fertile 
field in the world-wide unrest, careful and 
thoughtful people everywhere turn to the 
lawyer for aid and counsel to weather the 
storm. In such times, the statement that 
the lawyer is a public servant takes on an 
added meaning. His is the responsibility 


to establish in the public mind confidence 
in the courts and even in the government 
itself. But before this is possible the public 
must have faith in the legal profession as 
a whole. 

Everyone realizes how important it is to 
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know something of the character of those 
who seek admission to practice, so that, as 
Elihu Root recently said, “you can keep 
the fellows out that are merely trying to 
get an opportunity to blackmail and grind 
the face of the poor, merely seeking an 
opportunity for more successful fraud and 
chicanery by having a law shingle.” 

That the bar itself has felt the pressure 
of public opinion and has come to a real- 
ization of the necessity of cleaning its own 
house was brought out repeatedly in the 
Conference of Bar Association Delegates 
held at Washington last February to dis- 
cuss standards for admission to the bar.’ 
There must be a tightening up of stan- 
dards all along the line if the responsibil- 
ity of the profession to the public is to be 
met, yet all agree that it is most difficult, 
if not impossible and inpracticable, to at- 
tempt to apply any real or searching char- 
acter tests for admission into the profes- 
sion. 

At the Conference above mentioned, Mr. 
Root, speaking of his experience as a mem- 
ber of a character committee, with refer- 
ence to admission to the bar, said: 


“Year after year we used to sit, and all 
the applicants for admission to the Bar 
came before us and presented their papers 
and submitted themselves to such exami- 
nation as we saw fit to make regarding 
their characters. And every year, when it 
was all through, we were compelled to con- 
fess to each other that we really did not 
know anything about the character of 
nine-tenths of the young men who came 
before us. They would get somebody to 
sign the necessary papers, and they would 
furnish certain formal statements about 
their careers. A young fellow just apply- 
ing for admission to the Bar has not much 
of a career. - It is very difficult to tell 
much about his character. We could not 
keep a young man out because we-did not 
know much about him. It would not be 
fair to deprive him of his chances. Never- 
theless, I had, we all had, an uncomfort- 
able and unhappy feeling that we were 
admitting to the Bar each year some scores 
and hundreds of young men without any 
warrant whatever for believing that they 
had the character that is the most essen- 
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tial thing in the administration of jus- 
tice.” ? 

Unless one has committed some overt 
act showing him to be unfit, it is almost 
a matter of course that the evidence of 
good moral character which he presents 
should be accepted without question. And 
this is perhaps as it should be. But what- 
ever educational requirements may be set 
up as standards for admission to the bar, 
though they may tend to keep out the 
weak and the poorly prepared, they will 
not assure such character qualifications as 
are absolutely essential to the legal pro- 
fession if it is to have the confidence of 
the public, be able to serve the public and 
justify its existence as a profession. The 
higher the intellectual qualifications and 
training of the lawyer, the more dangerous 
does he become if he turns out to be un- 
worthy of the trust reposed in him in his 
professional capacity. No one doubts that 
the smart crook is more dangerous than 
the stupid crook—more dangerous to his 
client, and more dangerous to the reputa- 
tion of the profession as a whole. 

A few years ago we rather freely took 
it for granted that every attorney would 
look after his client’s interests, and laid 
stress upon his duty to the court in the 
administration of justice. Today we are 
coming to realize that we should not as- 
sume even this loyalty to the client. We 
must be sure of it, for certain it is that one 
who does not first feel such a responsibility 
is not going to worry about his duties to 
the profession, the court, and the public. 
Nor can the profession expect the con- 
fidence and respect of the people so long 
as they know of unworthy members who 
are premitted to remain within its ranks. 
Whether the effort of character committees 
to keep out the unfit be reasonably success- 
ful or discouragingly ineffective, the work 
is at best only half done, for it is only 
after the opportunities in actual practice 
have come, that the real character of the 
applicant can be known. 


Present Methods Inadequate 


Although ninety-nine lawyers out of a 
hundred may be honest and upright, the 
public has been prone to class all lawyers 





2. Proceedings of the Conference, p. 19. 
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as crooks because of the defections of the 
unworthy few. When one such character is 
permitted to practice law the layman is 
most apt to conclude that all lawyers are 
crooked, else they would. not permit a dis- 
honest or tricky lawyer to remain one of 
their number. And, so long as the bar has 
the right and power to disbar for unpro- 
fessional conduct, it cannot well complain 
if it is charged with responsibility for the 
character of its membership. 

It is easy to talk of the duty of the bar 
to clean its own household,—and that it 
has such a duty no member of the profes- 
sion should deny,—but that as a practical 
matter the bar is not likely to be cleared 
of its undesirables through our presenti 
methods has already been too well demon- 
strated. Just ask for volunteers to con- 
duct disbarment proceedings against a fel- 
low attorney, and see what response you 
will get. Better yet, ask one of the few 
attorneys who has once been engaged in 
such a prosecution if he is willing to act 
again. ‘The question is not whether we 
should be willing to undertake such an un- 
pleasant duty, but whether we are willing 
to do it, and are doing it. 

If a lawyer against whom disbarment 
proceedings are brought is a man of any 
force or ability, the local enmities that are 
engendered are of the bitterest kind. Such 
a proceeding is not like an ordinary hard- 
fought litigation where the lawyers will 
shake hands when the case is done. He 
who prosecutes a disbarment proceeding 
must not only have an extreme degree of 
courage and be unmindful of the enmities 
that will arise, but he should also be pro- 
fessionally and financially independent so 
that he may not suffer as the result of such 
hostilities. The personal element is no 
doubt less in large cities than in smaller 
communities where the members of the 
bar are better known to each other. 

Some time ago a prominent lawyer 
spoke to the writer about an attorney who, 
he said, “ought to be kicked out of the 
profession,” and on being asked why dis- 
barment proceedings were not instituted, 
answered, “No respectable lawyer wants to 
get mixed up in such a dirty mess.” The 
question is not whether this is the attitude 
we should take; it is the attitude we are 


taking. In the meantime the public is 
looking on and passing judgment. 

There is also another side to the dis- 
barment proceedings as they are now con- 
ducted which must be taken into consid- 
eration. A lawyer called upon to defend 
is professional character is like 4 woman 
called upon to defend her private char- 
acter. Though a trial may establish con- 
clusively that the charges are unfounded, 
yet in either case the public always re- 
members that the character was ques- 
tioned. Infinite harm, therefore, may be 
done to a lawyer’s professional reputation 
through local proceedings instigated be- 
cause of enmities or jealousies. Perhaps 
no plan suggested can get away from this 
danger entirely, but such damage is alto- 
gether too easily done under our present 
method of handling disbarment cases. 

Some eight years ago a committee of the 
Iowa State Bar Association, under the 
leadership of the late Justice Deemer, re- 
ported a plan for the disbarment of attor- 
neys. This plan is set forth in Rule XI 
of the By-Laws of the Association, and 
provides that the Association may order 
its Grievance Committee to institute dis- 
barment proceedings, the expense thereof 
to be borne by the Association. -During 
the eight years that this provision has been 
in force no prosecutions have been con- 
ducted under it. This does not mean that 
the committee has been inactive, for, to 
the writer’s knowledge, hardly a year has 
passed without the investigation of severai 
complaints. Probably, in most cases, there 
has been gross neglect rather than active 
misconduct, and yet, both in the cases 
where the neglect has been such as to for- 
feit public confidence, and in those more 
outrageous cases of deliberate misconduct, 
the most that has been done has been to 
compel the wrongdoer to make restitution. 
Every crooked lawyer, once he is caught, 
most readily promises to be good in order 
to avoid prosecution. To exact such a 


vromise from a thief and to make him give 
up the stolen goods may serve some useful 
purpose by benefiting the individual who 
has been fleeced but the public expects 
something more, it expects the wrongdoer 
to be dealt with, and feels that he is being 
protected if he is not punished, By the 
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present.method the wrong to the indivi- 


dual may be righted, but not the wrong to: 


the public. 

Prosecutions by a bar association com- 
mittee are never satisfactory for it is a 
constantly changing body having no of- 
ficial standing. Its members ordinarily 
hold office for a year only and are likely 
to be widely scattered so that any action or 
investigation is necessarily carried on very 
slowly by interchange of letters. After 
some such correspondence extending over 
a considerable period they generally hold 
a short conference during the annual 
meeting of the association, and not being 
able at such time to go into the cases fully 
enough to justify any adverse report on a 
question of so serious a nature, they are 
very likely to adjust matters so that they 
may report to the association and be dis- 
charged, or at most, turn the matter over 
to the incoming committee for further in- 
vestigation, in which case it goes through 
much the same process again. Under such 
a procedure any offer of the accused to 
make restitution is gladly accepted as a 
way of clearing up the work-of the com- 
mittee and permitting the committee to 
make a report which will be “accepted and 
placed on file.” 

It is asking a great deal of any particu- 
lar attorney to leave his business and the 
business of his clients to conduct disbar- 
ment proceedings. Even if it be argued 
that we should be willing to do it for the 
good of our profession, at least, under the 
present system, we have not done it; and 
we are safe in saying that the nature of 
lawyers is not going to undergo any 
radical change. Ask yourself this ques- 
tion, “Do I want to prosecute such a case, 
with all its enmities and disagreeable fea- 
tures and with little or no compensa- 
tion?”® Do you not have the feeling that 
it is unfair to single you out for such a 
duty when your responsibility to the pro- 
fession is no greater than that of all the 
other members of the bar? 

The State’s Interest 

How then should such cases be con- 

3. No compensation is provided by statute 
but a resolution of the Bar Association pro- 
vides that the prosecution shall be con- 


ducted for such compensation as may be 
paid by the Association. 
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ducted? Does the state have an interest 
in the matter? It licenses the attorneys 
to practice, and makes them officers of: its 
courts. It did this originally by a local 
committee and many of the older lawyers 
remember how the candidate was required 
to treat the local bar to an oyster supper 
or such other refreshments as suited the 
spirit of the community. But too many 
local and personal influences came in to 
make this a’ proper and efficient method of 
determining a matter in which the whole 
state was concerned. The state as a whole 
has an interest in the matter of admitting 
to the practice one who presents himself 
as a candidate, and the state as a whole has 
an equdl interest in getting out of the 
practice one who is abusing his privileges. 
In neither case should so important a mat- 
ter be left to local influences or be influ- 
enced by local conditions. 


By statute the attorney general is made 
the head of the Department of Justice and 
in recent years we have put upon him 
many duties as state prosecutor. Particu- 
larly have we put such duties upon him 
where, because of local conditions or prej- 
udices, there may. be.a tendency to allow 
prosecutions to go by default. If the 
responsibility and duty of conducting dis- 
barment proceedings were also placed upon 
the attorney general the whole investiga- 
tion would be taken out of the conditions 
which have made our present procedure 
so ineffective. At present no lawyer can 
raise objection to the conduct of another 
attorney without at once bringing upon 
himself the obligation to prosecute dis- 
barment proceedings. He must make good 
or shut up. The result is that he shuts up 
because the job is a bad one and most 
lawyers do not wish to bring it upon 
themselves. If, however, the burden of 
prosecution were put upon the attorney 
general, the cases that are worthy of in- 
vestigation would be brought up more 
freely. 

If an attorney is the one who makes a 
complaint he would probably be willing to 
discuss the matter fully and frankly with 
such an officer. Any layman who felt that 
he had been unfairly or improperly treated 
would be able to secure an investigation. 
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At the present time if he has a complaint 
he goes to some lawyer who, seeing what 
is ahead of him in prosecuting or in mak- 
ing public such a charge, usually attempts 
to pacify his client. The result is the lay- 
man’s belief that lawyers have agreed to 
stand together, good and bad alike, for 
their mutual protection. It is true that 
complaints against lawyers should not be 
made unless they are well founded, for 
such complaints may result in great harm 
_ to the person accused. On the other hand, 
the wisdom of investigating complaints, 
and the necessity of so doing in a proper 
and careful manner, cannot be questioned. 
Unworthy members must be removed and 
the waning confidence of the public be re- 
established. 


In a number of states the trial of dis- 
barment cases is directly under the control 
of the Supreme Court. This also seems 
a desirable arrangement assuring as it 
does absolute fairness and removing the 
case as far as possible from local influences 
and prejudices. 


Our persistent failure to check up the 
few who are delinquent or who are guilty 
of active wrong-doing is a constant encour- 
agement to such conduct. The young at- 
torney struggling for a practice, seeing 
some older and perhaps more clever man 
“getting away” with improper schemes is 
apt to think that all lawyers do it and that 
it is a shrewd and commendable way to 
make a living. Every disbarment case 
which is conducted in a proper manner 
would act as a reminder of the ethics 
of the profession. It would start more 
lawyers to thinking and judging for them- 
selves as to what is professional and what 
is unprofessional conduct. A few disbar- 
ment proceedings would do the profession 
as a whole much good, not only in ridding 
it of some unworthy members, by whom 
the whole bar is judged, but also by the re- 
straint which it would place upon many 
who might yield to temptation. 

It is a very worthy ambition to grant 
licenses only to persons of “an honest dis- 
position”* but with all our care in the at- 


4. “There may be a competent number of 
persons, of an honest disposition and learned 
in the law, admitted by the judges of the 
respective courts to practice as attorneys 





JOURNAL OF THE 


tempted application of character qualifica- 
tions for admission to the bar we have 
found that any effective test is impossible. 
Everyone feels, perhaps the lawyers more 
strongly than any other class, that an ap- 
parently worthy young man should be 
given achance. Our feeling has been such 
that we have resolved everything in his 
favor to let him in, which has been quite 
proper. But after he is in nobody is anx- 
ious to take the burden of getting him 
out, even.though it is clear that he has 
entirely departed from those principles of 
conduct which he had sworn to uphold. 

We are operating under an archaic sys- 
tem of disbarment which corresponds to 
the old methods of examination by a local 
committee for admission to practice. 
Everybody’s business is nobody’s business 
and until we fix upon someone this duty, 
as a part of the office to which he is elected, 
we will perhaps have no disbarment pro- 
ceedings except in the most extreme and 
outrageous cases. 

If the state is interested in the licensing 
of attorneys, if it considers it worth while 
to spend large sums for the proper educa- 
tion of lawyers, then certainly it must 
have a vital interest in seeing that im- 
proper persons are not permitted to abuse 
the license which it has issued. Then let 
the state make it the duty of its depart- 
ment of justice to investigate, and, if 
necessary prosecute such cases, and let 
the trial be conducted before the highest 
tribunal in the state. The prosecution of 
disbarment cases has been left as a privi- 
lege to the lawyer who wished to avail 
himself of it. It is not a matter of indivi- 
dual concern, but one in which the state 
as a whole is interested, and it should be 
the duty of the state, acting through state 
officers, to see that the character qualifica- 
tions which it demands for admission to 
the bar, are maintained by every lawyer in 
practice, to the end‘that the requirement 
of “good moral character” may have a 
real meaning to the profession and to the 
public. 

H. C. Horack. 

University of Iowa. 
there, who shall behave themselves justly 


and faithfully in their practice.” Del. Rev. 
Stat. 1915, ch. 112, sec. 10. 











Criminal Justice; Its Simplification, Clarification 
and Better Adaptation 





Brief Basis for Study of Criminal Law Problems Outlined by James 
Bronson Reynolds, Esq., President of the American 
Institute of Criminal Law 





Judgments regarding improvements in 
the criminal law and its administration 
and their timeliness depend on one’s ap- 
praisal of conditions. I, therefore, submit 
with apologies to the wise, an outline of 
present conditions in criminal law admin- 
istrations as I view them, with conclusions 
drawn therefrom. 


(1) Study of the Criminal Law 


(a) The law schools. There is no law 
school in this country, I am informed, 
which employs a professor or instructor 
who gives exclusive attention to the crim- 
inal law. Nor is there any instructor who 
treats that subject as of more than secon- 
dary importance. Except for the work 
of Deans Pound and Wigmore and Pound 
the few valuable professorial contributions 
on the subject have resulted from extraor- 
dinary effort in time snatched from major 
studies. 

(b) The courts. With few exceptions, 
judges presiding over criminal trials give 
only part time service thereto, civil cases 
receiving their major attention. It has 
been seriously argued that whole time at- 
tention to criminal cases makes judges 
blood-thirsty and vindictive. If greater 
knowledge of criminality and its prob- 
lems with resulting greater power of dis- 
criminating judgment produces this con- 
dition the charge may be true, but such 
charge has not been made against the 
judges of General Sessions in New York 
nor of the consolidated Criminal Courts of 
Detroit. 

(ec) The Bar. The vast majority of 
lawyers abstain wholly from criminal law 
practice and from study of crime and 
criminal law problems. Criminal law 
practitioners excepting a few public prose- 
cutors and a very few attorneys are of two 


sorts: First, those absorbed in aiding rich 
malefactors to escape from their just de- 
serts. Such when successful usually do so 
through the technicalities, and deficien- 
cies in the antiquated and cumbersome 
machinery of the law; second, those called 
shyster lawyers, who may be said often to 
differ from their clients only in that they 
are not under indictment. Neither of 
these classes is interested in the better 
adaptation of the criminal law to the 
needs of the time, nor in simplifying and 
clarifying its procedure. 

Thus the law schools, the bench and the 
bar all fail to contribute to scientific study 
and criticism of the criminal law or to the 
improvement of its administration. I state 
this with high appreciation of the impor- 
tarit contributions of a few judges, law- 
yers and professors of law. 


(2) What Is the Present Condition of the 
Criminal Law? 


(a) The criminal law during the en- 
tire Colonial period suffered from its 
mixed origin. The Old Testament in New 
England, the New Testament in Rhode 
Island and Pennsylvania, and the com- 
mon and statute law of England were the 
main sources of American criminal law. 
Scarcity of lawyers and lay judges who 
trusted to their imaginations or their sup- 
posed moral sense for knowledge of juris- 
prudence and of civic duty deprived the 
nascent states for two centuries of con- 
structive adaptation of the criminal law. 

Dean Pound states that of the three 
justices of the Superior Court of New 
Hampshire after independence, one was a 
clergyman and one a physician. A justice 
of the Supreme Court of Rhode Island, 
1814-1818, was a blacksmith and the chief 
justice, 1819-1826, was a farmer. When 
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James Kent became a judge in New York 
in 1791, he remarked: “We had no law of 
our own and nobody knew what (the law) 
was.” 

Civil and criminal law suffered alike 
from this condition, but the civil law was 
at least somewhat improved by able law- 
yers and judges; the criminal law has 
never received equal corrective service. 

(b) The criminal law further suffered 
from the demoralizing influences of the 
unstable and lawless society of the pioneer 
period, whose influence was strong 
throughout the country until the Civil 
War, and in some parts of the country 
until the end of the last century. Opposi- 
tion to social restraint in any form, un- 
willingness to allow the judges authority 
or influence in reaching verdicts, large 
powers for juries and, consciously or un- 
consciously, insistence on technicalities of 
procedure favorable to defendants re- 
sulted from a society strongly individual- 
istic and jealous of its freedom of action. 

A California farmer in the Eighties to 
whom a newly arrived Easterner expressed 
surprise at the freedom of action of the 
settlers, replied, “Well, Mr. Thacher, 
when you have been here a little longer 
you will find that we all do as we please, 
and we most of us do as we damn please.” 
The genuine determination to protect the 
latter choice of conduct deeply influenced 
criminal law administration. 


(c) After the Civil War trade unions 
and capitalists, both new forces, were 
strongly individualistic, a term often sig- 
nifying disregard for all rights except 
their own. Both leaned towards sympathy 
for offenses in many cases charitably 
classed as self-expression, but more tech- 
nically as breaking the peace, larceny or 
murder! I recall travelling to the Pacific 
Coast in the Nineties with a civil engineer 
of unusual ability, a college graduate, and 
of excellent law-abiding New England 
parentage. He asserted that he would be 
justified in murder if any one stood in 
the way of his “manifest destiny.” Such 
men, Jay Gould, and Parks, the Labor 
- leader, were types of their age and its at- 
titude towards the criminal law. They 
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sowed the wind and we are still reaping 
the whirlwind of their criminal anarchy. 

(d) With the Twentieth Century a new 
spirit entered society. Capitalism and in- 
dustrialism alike became more ready to 
use the criminal courts for their protec- 
tion. Better judges and magistrates were 
elected or appointed and corrupt judges 
became rarer. But the most striking ac- 
tion of the decade affecting substantive 
criminal law was the attack on commer- 
cialized vice long tolerated as a necessary 
evil in spite of its universal debauchery 
of the police and of other deplorable con- 
sequences. In effect a new morals code 
was added to the criminal law, the age of 
consent of girls, once ten and twelve in 
England and in some of our states was in 
most states raised to eighteen years. State 
so called White Slave Laws, State Injunc- 
tion and Abatement Acts against houses 
of prostitution were passed and to these 
were added two national laws, the Bennet 
law directed against importation of women 
for immoral purposes and the Mann Act 
against interstate commerce in vice. For 
the successful enforcement of the latter 
no one achieved so much as Mr. Wicker- 
sham while attorney general.. A nation- 
wide moral revolution has resulted and no 
large city in this country today tolerates 
conditions which twenty years ago were 
universal. A revolution of public senti- 
ment as to morals resulted from a revolu- 
tion of public sentiment as to social order. 
A new faith in the power of the criminal 
law to achieve was a further resultant. 


(e) The first and second decades of the 
Twentieth Century in spite of the Great 
War, established it as the century of so- 
cial reform which will not tolerate the 
lawless individualism of the Nineteenth 
Century and urges the protection of so- 
ciety in place of vengeance as the sanction 
of the criminal law. I venture to assert 
that at any time since 1900 a movement 
to reform the criminal law in the interest 
of efficiency, intelligence and humanity 
would have received popular approval and 
support. Certain reforms have been ac- 


complished mostly along humanitarian 
Children’s Courts, Women’s Courts, 


lines. 
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Domestic Relations Courts, the Public 
Defender, probation of offenders after 
conviction, parole after imprisonment and 
the indeterminate sentence make a formid- 
able list. The Ohio constitutional 
amendment allowing the prosecutor to 
comment on the silence of the defendant, 
the consolidation of the criminal courts of 
Detroit, the crime survey of Cleveland and 
the Crime Commission of Chicago, testify 
to public dissatisfaction with the ineffi- 
ciency of existing criminal law and its 
machinery. 

(g) In contrast with the apathy and 
even hostility to reform of the criminal 
law in this country in the Nineteenth 
Century stands the movement in England 
from 1820-1890 to abate the brutality of 
its substantive criminal law and to re- 
move the technicalities of criminal proce- 
dure which had been used to thwart the 
brutality of substantive law. Both aims 
were accomplished and in these particu- 
lars the English criminal law is far su- 
perior to our own as an instrument to re- 
duce crime and give respect for the law 
and the courts. But it is proper to re- 
member that while the English criminal 
law has been reformed as to efficiency the 
social and humanitarian reforms in the 
law in this country are almost or quite 
lacking in England. Comparative studies 
would therefore be mutually profitable. 


(3) Criminal Law and General Progress 


(a) Sociology, psychology, psychiatry, 
penology, ethics, politics, and even medi- 
cine have raised problems since 1850 
which concern substantive and procedural 
criminal law and their applications to so- 
ciety. The legal profession, the law 
schools and the judiciary have failed to 
see their relations to the law, to social and 
political security and to social progress. A 
few years ago the Court of Appeals of 
New York through its chief justice handed 
down a majority opinion, in an important 
industrial issue, based almost wholly on 
economic theories which possibly he had 
been taught in college forty years before, 
but which were probably not held by any 
economist of standing at the time of their 
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utterance. Whether the majority opinion 
was right or wrong, the opinion was as 
discreditable a spectacle of ignorance as 
would be an opinion on corporation law 
which recognized no changes in the last 
forty years. 


(b) Substantive criminal law, an evo- 
lution from the English common law has 
passed under the influence of all the his- 
toric forces mentioned above and those in- 
fluences have been more potent than in 
relation to the civil law because the crimi- 
nal law deals more directly with acts 
prompted by human emotions and senti- 
ments. Yet these actions and reactions 
have been little studied or appreciated. 


(c) Criminal procedure in its relations 
to the maze of ancient tradition and su- 
perimposed patchwork is little under- 
stood. When we consider for example, 
that the silence of: the defendant was 
granted to prevent the crown from tor- 
turing defendants, we are appalled to 
find it continued in every state but one, 
though it chiefly operates to prevent the 
conviction of the guilty. I have been told 
by the police that more than any other 
cause it incites the application of the third 
degree, the very evil which in another 
form it was created to prevent. 


(d) Yet as law is the foundation of or- 
derly society so the criminal law, I sub- 
mit, secures the operation of all other 
law. Constantly the civil courts, the 
people and the lawyers turn to the crim- 
inal law to sustain orders for specific per- 
formance or to punish failure of perform- 
ance of orders of civil courts. 


(5) Specific Problems of the Criminal Law 


(a) Without venturing on further an- 
alysis, though it is a temptation to do so, 
I come to the problems of the Criminal 
law demanding solution. 

(b) The most pressing task is a broad 
and comprehensive scrutiny of the crim- 
inal law, criminal procedure and present 
administration of both and the issuance 
of a careful diagnostic statement of their 
real defects. The administration of the 
criminal law suffers from wide-spread 
popular distrust and condemnation. Some 
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of this is warranted, much of it unwar- 
ranted and misplaced. It is often based 
upon limited personal experience, or news- 
paper criticism which may be sound or 
may be due to the hostility of some re- 
porter who failed to obtain a story from 
a prosecuting attorney or an interview 
from a judge. Both the alleged offenders 
may have acted from wholly righteous 
motives of public interest. 

(c) There is greatly needed a study 
of the substantive criminal law, its rela- 
tions to the common law and development 
therefrom and from other forces which in- 
fluenced the common law such as disputes 
with the Crown in the Seventeenth Cen- 
tury, Eighteenth Century political philos- 
ophy, anti-English prejudices following 
the Revolutionary War and pioneer life 
and early social and economic conditions 
in this country. Such a review would be 
illuminating and of important advisory 
value in the task of harmonizing and 
standardizing present confusing differ- 
ences in the criminal laws of various 
states. 

(d) A similar study of criminal pro- 
cedure would be of no less value. It would 
show the atrophied state of various pro- 
cedural devices which have outlived their 
usefulness and contribute to the cost of 
criminal trials and the inefficiency of their 
administration. 

(e) An appraisal of reforms and 
changes in the administration of the 
criminal law in this country in the last 
twenty-five years would offer a shorter 
study of high practical value. 


(f) A comparative study of crimind) 
law changes and reforms in England and 
America in the Nineteenth Century and 
in the first two decades of the Twentieth 
Century would contribute to a profounder 
conception of the task of the criminal law 
and its more intelligent, more humane 
and more efficient administration. An 
analysis of the criminal law and criminal 
procedure as now administered might be 
considered to belong to this statement, but 
I have thought that such analysis belongs 
to the extended studies which I recom- 
mend. Numerous other detailed studies 
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such as that of responsibility might be 
suggested. 

(5) The Institute of Criminal Law and 

Criminology 

(a) So far as we are aware this is the 
only organization concerning itself with 
the study of the criminal law. A crim- 
inal law section of the American Bar As- 
sociation exists but its activities are lim- 
ited to the annual meeting. 

A Committee on Law enforcement of 
the American Bar Association reported at 
San Francisco in 1922 and was dis- 
charged. It made excellent suggestions 
as to the improvement of criminal pro- 
cedure, but the report was defective in its 
almost complete lack of facts or reason- 
ing to sustain its judgments and recom- 
mendations. : 

The American Prison Association, and 
other organizations are concerned with 
the treatment of prisoners after convic- 
tion and have a slight interest in trial 
procedure and criminal statistics. They 
have attempted, I believe, no scientific 
studies. 

(b) The Institute of Criminal Law is 
directing the present demand for improve- 
ment of criminal law administration into 
sound constructive channels by promoting 
careful surveys of its administration in 
representative centers in different parts 
of the country. The foundations are be- 
ing laid for a great national movement 
but our present funds do not permit us 
to do both the practical and _ scientific 
work needed. 

A thorough examination of present 
criminal statistics, conferences with sta- 
tistical authorities in various parts of the 
country and determination of what crim- 
inal statistics are and should be obtained 
through a National Bureau of Statistics 
have been undertaken to secure such ac- 
curate information as is obtained in Eng- 
land, Canada and the Continent but which 
we almost wholly lack. 

These activities will be encouraged and 
certainly not injured, we believe, by the 
suggested activities of the Institute. 

James Bronson Reynolds. 
North Haven, Conn. 


























A Supreme Court With Two Divisions 





Mr. Justice Parker Describes Organization and Methods of Work of 
the Supreme Court of the State of Washington 





The jurisdiction of the supreme court 
of the state of Washington is almost 
wholly appellate. I shall ignore its orig- 
inal jurisdiction in the present statement 
of its organization and methods of work. 
As originally created by our constitution 
in 1889, the court consisted of five judges, 
the legislature being given constitutional 
authority to increase the number of judges 
and provide for separate departments 
thereof as occasion might require. In 
1909, the number of judges was by legis- 
lative enactment increased to nine, and 
the court divided into two departments of 
five each, the chief justice presiding in 
each department when present at the sit- 
ting thereof. While it is legally possible 
for the two departments to be in session 
at the same time, since three judges con- 
stitute a quorum of a department, the 
work of the court is so arranged that this 
seldom occurs. Theoretically, the court 
is always open, except on holidays; that 
is, there are no terms in the old-fashioned 
sense. For the transaction of its ordi- 
nary appellate business, however, there are 
three regular sessions a year, commenc- 
ing on the second Mondays of January, 
May and October. 

Ten days before the commencement of 
each session the clerk sets for hearing and 
has printed a calendar of all the cases 
ready fer hearing during the ensuing 
session, setting six cases for hearing each 
day except upon Fridays which are re- 
served for the hearing of motions and 
cases brought before the court by some 
appropriate writ wherein the statutory ap- 
peal~is an inadequate remedy by reason 
of the nature or exigency of the particular 
case. The court seldom sits on Satur- 
days, and then only to hear matters of 
pressing emergency. A copy of the printed 
calendar is immediately sent to all counsel 
who have cases set for hearing during the 
ensuing session. In this manner all coun- 


sel are advised of the day on which their 
cases will be heard and they may rest 
assured that their cases will almost cer- 
tainly be heard and taken under advise- 
ment on the day set. Counsel are also 
fairly well advised of the time when their 
cases will be heard, because of the rule 
requiring the clerk to set cases from the 
several counties in order, commencing 
upon the first day of each session with 
cases coming from the county where the 
court sits at the capitol, and proceeding 
thence in succession to the next nearest 
county throughout the state, the hearing 
of cases from the several counties falling, 
for the most part, on about the same days 
of successive sessions. The departments 
sit alternately, each a week at a time; 
the purpose being to furnish opportunity 
for the writing of opinions by the judge- 
of each department during the weeks it 
is not sitting. 

The oral arguments of counsel are 
limited to one-half hour on each side. 
Extension of time, however, is allowed 
upon application made therefor at the be- 
ginning of the argument, if the impor- 
tance of the case seems to warrant such 
extension. A considerable number of 
cases are submitted on briefs without oral 
argument, so that the court is nearly al- 
ways able finally to take under advise- 
ment at the close of each day all the cases 
set for hearing on that day. The daily 
sessions of the court are from 10:00 a. m. 
to noon and 1:30 p. m. until the close 
of the day’s work. Upon the adjourn- 
ment of court each day the judges im- 
mediately go into consultation upon the 
cases heard and submitted during that 
day. A tentative decision being then 
reached, the case is assigned to a judge 
for a more critical examination and the 
writing of an opinion. For the writing of 
opinions, cases are assigned, without re- 
gard to their subject matter, in rotation 
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to the judges, so that each judge, other 
than the chief justice, has the same num- 
ber of opinions to write. The chief jus- 
tice is assigned half as many cases for 
the writing of opinions as the other judges. 


Opinions Read in Both Divisions 


When a judge has completed an opin- 
ion to his satisfaction, he signs it in form 
ready for final filing. It is then handed 
in turn to each of the other judges par- 
ticipating in the hearing, each of whom 
indorses thereon either his concurrence or 
dissent. The opinion is then handed in 
turn to each of the four judges of the other 
department for their reading and such ex- 
amination as they may care to give it. 
This reading of the opinion by the judges 
of the other department is not so much 
for the purpose of their critical examina- 
tion of the questions involved as to in 
some measure afford an additional check 
looking to the correction of erroneous ex- 
pressions, either as to form or substance, 
that may be noticed in such reading. lf 
all participating judges concur and no 
criticism is made by the other judges, the 
opinion is considered ready for record as 
the final disposition of the case. It is then 
merely filed with the clerk, not read or 
announced from the bench in the old- 
fashioned way, and counsel for the re- 
spective parties are notified accordingly. 
If there be a dissent by a judge who par- 
ticipated, or some criticism by a judge 
who did not participate, an effort is made 
by further consultation to harmonize the 
views of the judges, and reconstruct the 
opinion accordingly; or, if a majority of 
the participating judges persist in a view 
of the case not concurred in by the others, 
such view may become the final disposition 
of the case, so far as the department’s de- 
cision is concerned; or it may be set for 
re-hearing en banc. The briefs in each 
case are distributed to the judges to par- 
ticipate in the hearing thereof, a few 
days prior to the day of the hearing, so 
that each of such judges has opportunity 
to become in a general way familiar with 
the case before argument, which oppor- 
tunity is quite generally well improved. 

The court sits en banc, all of the judges 


being present, for a period of about one 
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week during each session. This is for the 
re-hearing of such cases as have been de- 
cided by a department and a re-hearing 
granted therein, and also for the hearing 
of cases of extraordinary importance which 
the court may of its own motion set for 
hearing en banc. Since each department 
of the court as now organized consists of 
five judges, litigants are afforded the op- 
portunity of presenting their cases to a 
court, even in a department, of equal num- 
ber of the court’s original constitutional 
creation, the purpose of such statutory 
reorganization of the court being as far 
as possible, to have a department decision 
final. 

It may be asked, when does. the chief 
justice find time to write opinions in the 
cases assigned to him? At the close of 
each session each of the other judges has, 
during the weeks of the session he is not 
sitting, generally written opinions in about 
one-half of the cases assigned to him, thus 
generally finding himself at that time 
about even with the chief justice as to the 
number of opinions thereafter to be writ- 
ten. So it is during the vacations between 
sessions that the chief justice writes nearly 
all of his opinions, finding himself then 
burdened in that respect about equal with 
his colleagues. 


System Works Well 


I have often been asked by judges and 
lawyers of other states how this depart- 
ment system works. My answer has been 
and is that it works well in a state like 
ours with a greater amount of business 
than one court can well take care of and 
yet not sufficient business to warrant the 
establishing of intermediate appellate 
courts. After our fourteen years of ex- 
perience with this system, I think it safe 
to say that the court and the bar are 
satisfied that it is the best system that can 
be devised in a state with the amount of 
business that we have to dispose of. So 
far as I am advised, the few courts of 
last resort of our sister states working 
under this system have found it workable 
and satisfactory. One of the advantages 
of the department system is that it fur- 
nishes added time for the writing of opin- 
ions, which all appellate judges must 
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recognize is the real labor of an appellate 
court. 

At the risk of unduly extending this 
paper, I add a few words touching the 
court’s physical surrounding and working 
conveniences. The court sits only at 
Olympia, the capitol city, in a building 
constructed exclusively for the housing of 
the court, the attorney general and the 
state law library. Each judge has a sepa- 
rate study room, with a separate room 
for his clerical help, adjoining the law 
library, from which in a moment’s time 
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he may have placed upon his table almost 
any law book printed in the English lan- 
guage. The building is constructed on 
the simple, artistic lines of pure Greek 
architecture and planned within looking 
to efficiency in the work of the govern- 
mental departments it houses. Our capi- 
tol commission, under whose supervision 
it, and other capitol buildings, was and 
are being constructed, has officially named 
it “The Temple of Justice.” 
Emmett N. Parker. 
Olympia, Washington. 


Justice for the Poor 


[This study of civil litigation in relation to poor persons has been condensed by 
the author, Mr. John MacArthur Maguire, of the Boston Bar, from his much 
longer and fully documentated article entitled Poverty and Civil Litigation, which 
appeared in Harvard Law Review, Vol. XXXVI, No. 4. Published by permission. ] 


No story is sadder, and few stories are 
older, than that of the poor man who is 
prevented from enforcing his legal claims 
because he cannot pay court fees and costs, 
lawyers’ charges, and the other miscel- 
laneous expenses of even the simplest liti- 
gation. That mere poverty should impose 
such a disability has been a standing re- 
proach to the American law for many 
years, and to the English law for several 
centuries. To give England her due, she 
has tried since as far back as the time 
of Magna Charta to wipe out this blot upon 
her civilization. But any honest English- 
man who knows what his country has 
done in this respect will admit frankly 
that little permanent good was accom- 
plished prior to 1914. Some benevolent 
plans failed because the means of reform 
were ill-chosen; others failed because of 
inadequate administrative machinery.’ 

Of the United States as a whole the 
same thing must be said at the present 
time. But here, with so many independent 
jurisdictions, we find in numerous states 
an entire lack of remedial measures and 
in the remaining states an extraordinary 
jumble of different provisions. 

Consider first the jurisdictions without 
provisions of-even the most primitive sort 
i See Judge E. A. Parry’s well-known book 


on The Law and the Poor, p. 184; also 47 L. J. 
48-50 (1912.) 


to help poor litigants. These include sev- 
eral densely populated states in which the 
problem takes its most acute form. Be- 
fore the recent establishment of her small 
claims courts, Massachusetts belonged in 
this class, and she still belongs so far as 


‘claims of more than thirty-five dollars 


are concerned. Several other New Eng- 
land states have not taken this or any 
similar step. With such a situation in 
some of our oldest communities, it is no 
wonder that throughout the country we 
find states, either separate or in small 
groups, where civil proceedings in forma 
pauperis are unknown. An apologist for 
this condition is hard put to it. Chief 
Justice Rugg of Massachusetts perhaps 
made the best possible defense when he 
said : 

“Social conditions and the practice re- 
specting costs and the bonds required as 
security for appeals in this Commonwealth 
have made inapplicable the rule in this 
regard which still prevails in England.” 

Even this leaves the reader cold. What 
if costs are low? There will always be 
litigants the level of whose finances is 
lower. The learned Chief Justice does 
not mention fees, which, in Massachusetts 


2 Forbes v. Thorpe, 209 Mass. 570, 578, 95 
N: E. 955 (1911). This case deals only with 
an equity appeal. But the argument above 
quoted, appears to have general application. 
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at least, are on the whole lower than costs. 
Yet it is definitely known that in Boston 
alone more than three hundred and eighty- 
three persons were between April, 1916, 
and July, 1922, prevented from bringing 
suits or actions because they could not pay 
the small court fees. Then as to security 
for costs. Although this is not required 
in Massachusetts from resident plaintiffs, 
it is required from non-resident plaintiffs. 
Surely, too, a law is but feebly virtuous 
in allowing a litigant to run up a bill of 
costs which he is notoriously unable to 
pay, and for non-payment of which he may 
be arrested in some jurisdictions. Better 
far to give reasonable exemptions in the 
‘first place. Of course nothing in the 
foregoing quotation from Chief Justice 
Rugg at all touches miscellaneous expenses 
or the vital matter of lawyers’ fees. 


Next we come to a few states which, 
despite a lack of statutes on the subject, 
have held either that they inherited as 
English common law* the older provi- 
sions for relieving pauper litigants or that 
exemption of the poor from costs and 
fees, and probably their right to free legal 
services also, are necessarily implied from 
constitutional provisions guaranteeing un- 
bought justice to all. This is something, 
but not nearly enough. The doctrine of 
adopted common law is a feeble reed to 
lean upon. Any state legislature may, 
more perhaps by accident than by design, 
abrogate the common law with a statute 
categorically requiring costs and fees. 
Worse still, this doctrine would necessarily 
saddle us with an outworn English system 
already tried and found wanting. With 
respect to the constitutional basis, it 
should be observed that collision between 
constitutional provisions may rob poor 
men of the lawyers’ services which they 
must have to attain justice. For in some 


® California: Martin wv. Superior Court, 176 
Cal. 289 (1917); see notes in 6 Cau. L. Rev, 
226 (1918) and 31 Harv. L. Rev. 485 (1918). 
= has partial in forma pauperis provi- 
sions. 

Pennsylvania: Willis v. Willis, 20 Pa. Dist. 
720 (1911). As a practical matter, the legal aid 
workers find that these inferior court cases are 
little recognized or followed. It has been argued 
with a great deal of force that Massachusetts 
ought to join either these states or Rhode Island 
(see next note). 4 Mass. L. Quart. 323, 330. 

* Rhode Island: Spalding v. Bainbridge, ” 


R. I. 244 (1879), and Lewis v. Smith, 21 R. 
324, Atl 542 (1899). 
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jurisdictions at least a lawyer assigned 
to act gratuitously can refuse the assign- 
ment and support his refusal by appeal- 
ing to the constitutional guaranties that 
taxation shall be equal and that no man 
shall be compelled to render service or 
give up his property without just compen- 
sation. Such action by lawyers, and such 
decisions by courts, contrast sadly with 
the noble tradition of the early Roman 
bar that orators or advocates should serve 
without recompense, “looking to fame and 
influence as their reward,” but they are 
facts not to be disregarded. Another 
highly practical objection to proceeding 
under constitutional provisions is that 
their general terms leave the courts rela- 
tively powerless for lack of administra- 
tive machinery. 

In the other American jurisdictions 
statutory confusion reigns. To begin with, 
there is much undesirable inconsistency 
about the persons to whom and the stages 
of a case in which the exemptions apply. 
Quite often residents are the only bene- 
ficiaries. Yet non-residents may need 
help more, since they are commonly re- 
quired to give security for costs. The 
general federal statute helps only citizens.* 
.There is a special statute for the benefit of 
all seamen, irrespective of nationality.* 
But surely we mean that other poor for- 
eigners shall have justice, and the federal 
courts are specially intended for this pur- 
pose. Several states repeat an old Eng- 
lish mistake of protecting plaintiffs only, 
while defendants, who may be just as 
needy and who are dragged into litigation 
willy-nilly, must trust to luck or private 
charity. One or two require a certificate 
of counsel supporting the application, a 
restriction which’ became almost a_pro- 
hibition in England. The tests or stand- 
ards of poverty are strikingly inconsistent : 
ten dollars, for instance in Arkansas’ and 
one hundred dollars in New York.* More 
often, there is no prescribed standard at 
all, and judges have ponderously to deter- 


5 Act of July 20, 1892, c. 209, 27 Stat. aT 
L. 262. 


® Act of July 1, 1916, c. 209, 39 Svat. aT 
L. 313. 


7 CRAWFORD & Mosss, 1921, Dia. Stat., § 1851. 


81922. GILBERT Civ. Prac. ANN., Crv. PRAc. 
Act. § 199. 
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mine when a man’s “poor.” Some laws 


- cover appeals, some do not, some leave 


the point in doubt. These, of course, are 
details, but they are highly important 
and should be settled uniformly and on 
a liberal basis. 

Now let us see what our statutes have 
done with regard to fees, costs, and law- 
yers’ services. Eighteen of the states 
with legislation on the subject exempt 
poor litigants from payment of court fees, 
either permanently or until success in the 
suit furnishes money to pay. A somewhat 
larger number of states ease the needy of 
costs. This is done by absolute exemption, 
or by waiving the usual requirement of 
security, or by leaving the matter of costs 
to the court’s discretion. In sixteen states 
and in the federal courts the litigant is 
thus benefited as to both fees and costs ; 
in two states as to fees alone;’® in seven 
states as to costs alone."* It is worth 
noting that some slight moves are made 
toward lifting what I have called miscel- 
laneous expenses of litigation. The fed- 
eral statute exempts poor appellants from 
advance payment for printing records ;’* 
Louisiana provides for free stenography.** 

A dozen of the states under discussion 
give their courts power to assign lawyers 
to needy suitors. The federal courts also 
have this power.** In Nebraska the pub- 
lic defender takes in hand for the needy 
those cases involving sums of one hundred 
dollars or less.1° Elsewhere the provisions 
are vague, simply allowing assignment 
from the ranks of the bar in general. 
Here again we touch a vital point. The 
remedy is inadequate. For some reason 
or other the power of assignment is now 
little used. It is cramped by constitu- 


® The states are: Colorado, Illinois, Indiana, 
Kentucky, Louisiana, Mississippi, Missouri, Mon- 
tana, New Jersey, New Mexico, New York, North 
Carolina, Texas, Utah, Virginia, West Virginia. 
# Arkansas and California. 


1 Arizona, Georgia, Kansas, Michigan, Okla- 
homa, Tennessee (it may be, however, that the 
Oklahoma and Tennessee acts use the term 
“costs” to cover fees as well; if so, these states 
should be in the note 9 list), and Wisconsin. 


2 Act of July 20, 1892, c. 209, 27 Stat. at 
L. 252, as amended by Act of June 25, 1910, c. 
435. 36 Strat. aT L. 866; BaRNes, Fep. Cops, § 
1367. See also Virginia; 1919, Copr, § 3486. 

13 1915, Marr’s ANN. Rev. StTaT., § 1012. See 
also Arkansas: 1921, Crawrorp & Mosss, Dia. 
STaT., $§ 2250, 3282. 


4 See references in n. 12, supra. 


16 1922, Comp. Stat., secs. 10105, 10106. See 
also 1921 Nevada Stat., c. 138. 


tional difficulties. It does not bring out 
able counsel for poor men. Yet in es- 
sence it is good, and under sound adminis- 
tration it has real possibilities. Statutes 
and rules can provide for proper choice of 
lawyers, particularly by forming an official 
instead of a merely casual connection be- 
tween courts and legal aid workers. Of 
this, more in a later section. What we 
must recognize, however, is that the pres- 
ent American system of assignment is 
more a will o’ the wisp than a true bea- 
con of hope for the indigent. 

Take another administrative matter: 
the winnowing out of sound claims from 
unsound ones. If this is not done at all, 
the courts will be clogged. If the test is 
made too strict, the poor are likely to 
lose most of the benefits which the legis 
lature meant them to have. English ex- 
perience is eloquent on both these points. 
And in America there is evidence that 
poor persons’ procedure has been badly 
abused where proper initial scrutiny of 
cases was lacking. But here the existing 
American statutes hardly scratch the sur- 
face. They usually leave the judges 
themselves to make any preliminary in- 
quiries, which means either that the in- 
quiries are superficial or that the court 
is burdened with a duty stealing much 
time from true judicial work. Particu- 
larly in such administrative aspects the 
best of our procedures will hardly bear 
comparison with those of foreign countries. 

The neglect to provide help for needy 
litigants and the haphazard nature of 
such help as has been given are striking 
features of the American situation. Neg- 
lect is shown most strongly by the twenty- 
odd states with no in forma pauperis prac- 
tice; in a little or lesser degree by three 
or four states depending wholly or partly 
upon the general wording of constitu- 
tional provisions or sketchy adaptations 
of English procedure. Haphazard condi- 
tions are sufficiently shown in the immedi- 
ately preceding paragraphs. But for a 
particularly striking example of hit-or- 
miss legislation we can turn to Congress. 
In 1892 the main federal statute cover- 
ing poor men’s suits was enacted. For 
some years there was controversy in the 
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inferior United States Courts as to 
whether this act extended to appellate pro- 
ceedings. The Supreme Court ultimately 
decided that it did not. The defect was 
removed in 1910 by amendment.*® In 
1916 Congress passed the act for the 
benefit of poor seamen which has already 
heen referred to. Despite experience with 
the law of 1892, the seamen’s act did not 
cover appeals. Only when the Supreme 
Court had settled this point was proper 
amendment made.’* Under each of these 
statutes, then, individuals were needlessly 
sacrificed upon the altar of legal progress. 
Sometimes, even when statutes are poorly 
drawn or ‘entirely lacking, brilliant ad- 
vocacy or particularly vigorous court action 
has prevented such sacrifices.** The poor 
never have been and never will be without 
sympathy and help from individual judges 
and members of the bar. But it is hard 
to discern in any of our existing laws even 
the foundations of a comprehensive and 
effective plan for bringing justice within 
the reach of all. We do find such a plan 
actually developing and operating in Eng- 
land. Although still imperfect, it seems 
fundamentally sound, and is being brought 
nearer practical perfection by intelligent 
amendments. We should lose little and 
gain much if we stripped away most of our 
present fragmentary im forma pauperis 
law and set sail under new statutes cut on 
the pattern of the English rules. 


The New English Rules 


The English rules regulating poor per- 
sons’ proceedings, as promulgated by the 
High Court of Judicature in 1914 and as 
subsequentiy amended in the light of expe- 
rience, present five specific outstanding 
features. I shall follow up a statement of 
these features with some brief general 
comments.*® 

a. The Clearing House for Poor Men’s 
Causes. The rules have established a 





1 Act of June 25, 1910, c. 435, 36 Strat. at L. 
866. 


17 Ex parte Abdu, 247 U. S. 27 C1998): 
of July 1, 1918, c. 113, 40 Strat. aT L. 


18 Perhaps the most striking Plato tg is “Martin 
v. — Court, 176 Cal. 289, 168 Pac. 135 
(191 

1” For the rules from 1914 to 1916, see Adrian 
H. Hassard-Short on the Practice in “Poor Per- 
sons” Cases (Stevens & Haynes, London, 1916). 
For later changes see ANNUAL PRACTICE, Order 
XVI, part IV. 


Act 
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Poor Persons’ Department in the Royal 
Courts of Justice at London, with branches 
in the District Registries. These offices 
are the administration centers. To them 
applications for relief are made, and by 
them investigations, assignments of law- 
yers, money payments from client to solic- 
itor, and other administrative details are 
controlled. Thus poor people are not left 
in doubt as to where they shall seek relief. 
Accessible and well-known clearing houses 
are essential to the success of this or any 
similar remedial system. 

b. The Assignment of Lawyers. His- 
tory has shown that an in forma pauperis 
system most quickly breaks down at the 
point where it tries to secure for the poor 
litigant the services of a lawyer who, by 
hypothesis, cannot expect to be adequately 
compensated for his time and effort. The 
provision of attorneys’ services is a condi- 
tion precedent to success, but to make this 
provision in practice is a perplexing and 
inherently difficult problem. 

Theoretically, the power of a court to 
act on its own initiative and call upon any 
member of the bar, plus the lawyer’s 
ethical and professional obligation to re- 
spond, would seem to afford a complete 
solution. Practically, except in small 
communities and in rare cases elsewhere, 
it is no answer at all. 


When the need is to secure lawyers for 
hundreds and thousands of indigent suitors 
the court faces a task it is ill-equipped to 
perform. Hit-or-miss assignments, made 
without regard to the ability or willing- 
ness of the particular lawyer to serve, are 
not satisfactory to anybody. A routine 
plan of rotating assignments, as by fol- 
lowing the alphabetical order of attorneys’ 
names, is hardly better ; it is arbitrary and 
unintelligent. 

To begin with, the English plan lifts 
the burden of making assignments off the 
court and entrusts the responsibility to 
the Poor Persons’ Department with its 
headquarters in London and its branches 
in every district. But it seeks to avoid the 
inherent evils of a compulsory assignment 
system. It recognizes the fact that the 


average lawyer works just as hard for his 
He simply cannot 


iiving as the next man. 
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afford to have a large burden of charity 
work arbitrarily thrust upon him. If it is 
thrust upon him he faces the dilemma of 
neglecting those clients from whom he 
earns his living or of neglecting his as- 
signed cases. A lawyer owes a duty to 
his profession, but he also owes a duty to 
his wife and children. Any plan of doing 
justice to the poor by doing injustice to 
the bar will soon collapse. So the present 
assignments in England are voluntary 
from first to last. The Poor Persons’ De- 
partment at London has built up for its 
use and the use of the District Registries 
two. lists of lawyers. The first list con- 
tains the names of barristers and solicitors 
who have volunteered to inquire into and 
report upon applications for admission to 
sue as poor persons; the second contains 
the names of those who have volunteered 
to conduct the cases of poor persons whose 
applications have been favorably passed 
upon. But whether or not a lawyer has 
put his name down on the lists, the De- 
partment may intrust to him the investi- 
gation or the conduct of a case ; conversely, 
even if he has his name on either list or 
both, he may decline any particular assign- 
ment offered him.” 


The Poor Persons’ Department has had 
difficulty in maintaining large enough 
lists. The war, of course, complicated the 
situation. But since the war, legal pub- 
lications have carried several appeals for 
volunteers. Time and custom may correct 
this difficulty, or the difficulty may grow 
and prove the task too great to be coped 
with by even the best regulated voluntary 
assignments. The doubt here implied is 
not predicated on any pessimistic view of 
the legal profession’s generosity but on the 
the multitude of people who may need to 
be served. 


c. Investigations of and Reports on 
Applications. Under the English system, 
when an applicant fills out and files the 
prescribed printed form, an investigation 
follows covering (1) the applicant’s finan- 
cial status and (2) the practical merits 
of his claim. At first these investigations 
were not invariably models of thorough- 





2 But once a lawyer takes hold, he may not 
drop a case without cause. 
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ness. A single solicitor assumed, for in- 
stance, to inquire into and report upon 
523 cases in a single year.** But amend- 
ment of the rules has fixed clearer stan- 
dards of care. Unquestionably the inves- 
tigations do protect the courts. Out of 
more than 28,000 applications received 
down to the end of October, 1922, over 
half were refused. It has been author- 
itatively stated that the character of the 
cases progressively improved. 

This matter of preliminary scrutiny is 
most important. It may span the gap be- 
tween failure and success. As conducted 
in England, it means that normally noth- 
ing except the actual trial of approved 
cases comes before a judge. Under the 
rules “the Court or Judge” must pass 
on each report, but the practice is to have 
a Master or Registrar represent the court 
for this purpose. It seems scarcely neces- 
sary to emphasize the wisdom of letting 
judges give their time as completely as 
possible to strictly judicial work. 

While the method of inquiry by assigned 
volunteer counsel has proved workable, 
certain English critics argue that special- 
ists could conduct the investigations with 
greater speed and efficiency and a saving 
of much valuable time to the volunteers. 
Certainly such experts as the legal aid 
attorneys of the United States would excel 
ordinary practitioners if used for this pur- 
pose. 

Obviously the rules had to lay down a 
standard of poverty. An applicant is 
“poor” if (1) not worth more than fifty 
pounds (certain property excluded) and 
(2) not in receipt of a usual income ex- 
ceeding two pounds a week. Under special 
circumstances a judge may increase either 
of or both these maxima, the first not 
beyond one hundred pounds and the secona 
not beyond four pounds. It would seem 
possibly a trifle wiser to put no top limit 
on the judge’s discretion, at least in Amer- 
ica, where the tendency is to make this 
kind of regulation by statute and not by 
court rule which may easily be changed. 

d. Conduct of Cases. After an applica- 
iion has been approved, the English ad- 
ministrative officers assign to the applicant 





"64 L. J. 474 (1919). 
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a solicitor and counsel willing to act in 
the conduct of his case. Here there has 
been some complaint of inefficient service 
by assigned lawyers. Plainly the solicitor 
who in a single year accepted 401 cases for 
conduct could not become very familiar 
with the troubles of each poor client.” 
Nowadays this sort of thing is not likely 
to happen, and each conducting solicitor 
must report annually on every case which 
he accepts. 

The applicant admitted to the English 
courts as a poor person is, of course, freed 
from personal responsibility for fees, and 
as a general rule from liability for costs. 
In addition he need not dig into his pocket 
to meet lawyers’ charges. But suppose he 
is a successful plaintiff and comes out of 
the litigation with more than he had at 
the start.. How about fees and the lawyers 
then? There appears to be no liability 
for fees. The poor man’s solicitor may 
have certain limited compensation on court 
erder, but his barrister is entitled to no 
compensation. This latter rule seems 
romewhat harsh, unless it is based upon 
the very exacting traditions of the Eng- 
tish bar. The world of clients is not di- 
vided into persons who can pay in full ane 
persons who can pay nothing. There is a 
large intermediate class of persons who 
ean pay something and who should do so, 
particularly when the outcome of the case 
is a substantial money recovery. It is 
obviously wise to award any such fees 
vnder court supervision (following the an- 
slogy of the control over fees exercised by 
our industrial accident commissions) in 
erder to preclude any overreaching or sus- 
ipicion of overreaching. 

e. Discretionary Characteristics of the 
Rules. The English now very properly 
recognize that in a scheme of this kind 
simplicity and flexibility are prime essen- 
tials. The best rules are broad ones al- 
lowing reasonable exercise of discretion by 
the administrative and judicial officers 
eoncerned. The only provision which 
might be deemed rigid is the one laying 
down the standards of poverty, and even 
this seems a broad enough rule of thumb. 
No limitation of nationality or domicil is 


2 54 L. J. 474 (1919). 
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imposed to narrow the class of those whu 
may apply for admission as poor persons ; 
application may be made at any time; the 
order thereon is discretionary, may be re- 
voked, and gives no basis for an appeal 
without leave; leave of court is also re- 
quired for carrying the merits of a case 
to the Court of appeal. Thus, while poor 
persons may have most liberal treatment, 
thev must prove that they deserve it. This 
seems to be the correct principle. Every 
plan of this character must depend for 
success upon the sympathetic firmness of 
those who manipulate it. 

f. General Comments. An admitted 
weakness of the new English system is the 
lack of a fund from which advances may 
be made for meeting in the first instance 
the miscellaneous expenses of litigation. 
‘his is a serious matter, for it would not 
be reasonable, and might not be ethical, 
to expect the most charitably inclined 
solicitor to advance his poor client’s cash 
out of pocket on the gambling chance of 
success in litigation. Matrimonial causes 
bring out the point emphatically. In 
them, the applicant must make an advance 
deposit of five or fifteen pounds (depend- 
ing on the nature of the case) and musi 
add further sums if the original deposit 
proves inadequate. Only too often such 
further sums become necessary, as America 
and the British Colonies are favorite re- 
sorts of matrimonial offenders. Service 
in these distant places costs from five to 
ten pounds, and obtaining evidence from 
twenty to twenty-five pounds. 

When the rules were first put in oper- 
ation, it was with full expectation that a 
fund to assist poor litigants would be pro- 
vided. Ingenious suggestions were made 
as to the sources from which it might be 
drawn—as, for example, treasure trove, 
escheats, and unclaimed funds in the Su- 
preme Court. But the unprecedented ex- 
pense of the great war put this problem 
temporarily beyond hope of solution. 


Clauses referring to the fund remained in 
the rules for some years as melancholy 
monuments to what might have been. 
These clauses have now been stricken out. 


Another apparent defect of the English 
rules is that they stop short at the 
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threshold of the County Courts, which are 
the tribunals handling the bulk of small 
litigation in England. As the Attorney- 
General explained eight or nine years ago 
when answering a question in the House of 
Commons, it is difficult to differentiate 
between County Court litigants in the 
matter of poverty. Surely, though, a sum- 
mary system of investigation could be de- 
vised and arrangements made to care for 
that deeply submerged fraction of the 
population whose poverty closes even these 
inexpensive tribunals to them. As things 
stand now, it is hard ingeed for a really 
poor man to prosecute a small personal 
injury claim. If he starts in the High 
Court and gets a poor person’s order there, 
his case is likely to be remitted to the 
County Court, where he loses this advan- 
tage. And so in the United States, it is 
submitted that even small claims courts 
should have in forma pauperis rules and 
powers. 

Thus far, the English rules have given 
principal proof of their utility by relieving 
a divorce situation which was in its way as 
shocking as the divorce conditions of even 
our most notorious States. Since so many 
divorce suits are handled under the rules, 
and so few cases of other types, some 
critics feel that the plan must be work- 
ing imperfectly and ought to have further 
revision. 

The records for England and Wales 
from 1914 to 1921 inclusive follow: 


Pet. 

No. of Rel’f Rel’f 

Ap’cat’ns Gr’t’d Gr’t’d 

Court of Appeal.... 113 24 21% 

Chancery Division.. 1,319 155 12% 
King’s Bench Divi- 

EE. Kucadadecae 2,436 549 23% 
Probate, Divorce and 

Admiralty Div... .22,967 12,223 53% 


Although the number of applications in 
the Divorce Division seems disproportion- 
ate it must be remembered that prior to 
1914 divorce was, to all intents and pur- 
poses, flatly denied to the poor. Hence the 
present flood may be nothing more than a 
natural accumulation of cases in which 
(as the high percentage of matters where 
relief was granted would indicate) long 
overdue justice is now being done. 
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Suggestions for the United States 


With both historical and contemporary 
experience to guide us, we in the United 
States ought to be able to do infinitely 
hetter than we have done thus far in mak- 
ing our civil courts accessible to all per- 
sons irrespective of poverty. After clear- 
ing the ground by repealing the patchwork 
statutes now on their books, the legisla- 
tures in the several states should be asked 
io enact comprehensive laws laying down 
the broad controlling principles for an in 
forma pauperis system and conferring on 
the courts adequate power to regulate the 
procedure through rules. 

Our states vary so much in size and in 
the structure of their court organization 
that no one model act would be suitable to 
all the different jurisdictions. While uni- 
formity as to the underlying principles is 
eminently to be desired, there will in- 
evitably be various modes of application. 
All that can be done here is to point out 
what features are essential if the relief is 
to be effective : 


1. Broad legislative standards, under 
which the courts may make more detailed 
rules, must define who is entitled to relief 
a8 @ poor person. 


2. Definite forms for applications by 
poor persons should end the fruitless 
haggling over this initial step. It is much 
wiser to let the courts regulate these forms 
instead of crystallizing them by statute. 


3. <A definite method of investigation 
must be provided to determine (a) 
whether the applicant is a poor person as 
defined, and (b) whether his complaint or 
defense seems of sufficient merit and valid- 
ity to entitle him. to this special help, 
This investigation should be conducted by, 
or under the supervision of, an adminis- 
trative department, or auxiliary agency of 
the court. 

4. In approved cases, applicants should 
not become liable to furnish security for 
or pay costs unless improvement of their 
financial circumstances removes them 
from the class of “poor persons.” 

5. In approved cases, fees which the 
state charges in cash or taxes during the 
progress of the litigation (entry fees, trial 
fees, jury fees, etc.) should be remitted or 








186 


waived, subject to complete or partial re- 
instatement if the ultimate situation war- 
rants. This includes fees payable to such 
ministerial officers as sheriffs. Where such 
an officer is salaried and his fees go to the 
county treasurer, this presents no dif- 
ficulty. Where the officer is dependent on 
his fees, the county must reimburse him 
unless the court, at the termination of the 
case, can properly charge and collect this 
item. Experience in New York with the 
city marshals who collect executions proves 
that if the officer is obliged to work for 
nothing or to gamble on a recovery, his 
service will be unsatisfactory.** 


6. In those cases and in those courts 
where the services of counsel are neces- 
sary, provision must be made to secure 
lawyers for the litigants. Determination 
as to the need for an attorney should be 
made part of the preliminary investigator’s 
report. Small claims courts will do much 
to prevent excessive pressure on the bar or 
legal aid organizations. Between January 
1, 1921, and June 30, 1922, the Boston 
Legal Aid Society has been able to send 
nearly 300 applicants to fend for them- 
selves in the Massachusetts small claims 
sessions. 

7. Some reasonable provision should 
prevent duly qualified litigants from hav- 
ing their progress blocked by inability to 
pay witness fees, and, in rare cases, sten- 
ographers’ and printers’ bills. 

8. The statute should cover all stages 
of all civil proceedings in all civil courts, 
and should provide specifically for pro- 
ceedings by representative parties such 
as next friends, guardians, administrators, 
and trustees. 


This program is not so formidable as it 
sounds. Within the past decade we have 
been attacking the evil effects of poverty 
in civil litigation, and through modern 
municipal courts, small claims courts, con- 
ciliation tribunals, domestic relation 
courts, and industrial accident commis- 
sions we have enormously reduced the 
number of persons who would be obliged to 
apply for relief in forma pauperis. This 


45TH ANN. Rep, N. Y. Lec. Arp Soc. (1920), 
39- we 44 id. (1919), 29. 
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reduction can be carried much further, 
but there is now and always will be a 
definite class of persons and cases for 
whom this relief is the only possible door 
to justice. 

The large experience of legal aid organ- 
izations in this field affords a basis for a 
conjecture which gives reasonable assur- 
ance that a proper procedure in forma 
pauperis would not throw an intolerable 
burden on the administration of justice. 
For each 100 of population there are, on 
the average, about two persons who could 
qualify as “poor persons’ > and who would 
have any litigation in a given year. Ina 
city of half a million inhabitants that 
would mean 10,000 possible applicants for 
relief. In a jurisdiction equipped with 
the modern court machinery and organiza- 
tion referred to by the preceding para- 
graph, the number would at once be re- 
duced by at least 5,000. The preliminary 
investigation would further reduce the ap- 
plication to 3,000 or 4,000 approved cases, 
and the matters requiring attorney’s serv- 
ices would again be substantially fewer. 
Double this estimate, and even so the task 
is easily within the power of organized 
society. 

The great problem in England has been 
to secure the necessary lawyers’ services. 
In the United States an efficient, inex- 
pensive, and satisfactory method of meet- 
ing this difficulty has been known for 
years. Our thirty or more legal aid organ- 
izations in all our larger cities, if encour- 
aged to develop and extend themselves, 
could, in co-operation with the assigned 
counsel system in smaller communities, 
provide a complete solution. It is not gen- 
erally recognized how nearly equipped we 
are to put such a plan into operation. The 
American Bar Association, having pro- 
vided its own standing Committee on 
Legal Aid Work, has called on all state 
and local bar associations to do likewise. 
When this is accomplished there will exist 
a definite chain of bar committees through 
whom, in the smaller cities and towns, the 
assignments of cases may be made. In the 
larger cities, where the chief burden will 





* 47 Am. Bar. ASSN. REPORTS, 96 (1922). 
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fall, are the steadily growing legal aid 
societies and bureaus. 

These legal aid organizations, if linked 
up in some co-operative way with the ad- 
ministration of justice, could make the 
preliminary investigations and, so far as 
applications were approved, conduct the 
actual proceedings. Through their corps 
of attorneys, numbering nearly two hun- 
dred, they are now performing thése very 
functions. No legal aid organization will 
accept a case unless (a) the applicant is 
a poor person and (b) his case is meritor- 
ious. They have developed, and are per- 
fecting, a technique for this investigation. 

The Philadelphia Legal Aid Bureau, 
supported by the city, affords a concrete 
illustration. In 1921 it received 13,404 
applications. Of these 1,863 were rejected 
after the preliminary investigation, and 
754 cases were dropped because the mat- 
ters were without merit or not cognizable 
by law. It requires no stretch of the 
imagination to see how easily such an or- 
ganization could be utilized for all in 
forma pauperis proceedings within its 
jurisdiction. 

The operations of this Bureau also point 
another moral. As Pennsylvania has no in 
forma pauperis statute, and the so-called 
common law practice inherited from Eng- 
land is little used, the Bureau must now 
pay court charges. The Philadelphia 
Municipal Court fees (exclusive of jury 
fees), for example, are $6.00. We have, 
therefore, the spectacle of one public in- 
stitution, supported by taxpayers, paying 
its money to another public institution, 
also supported by taxpayers. In such a 
situation, a statute waiving fees for the 
sake of indigent suitors is not a burden on 
the state. It is simple common sense. In- 
stances like this make one marvel at the 
fact that in America we have done so 
much to solve the inherently difficult part 
of the problem and yet have bungled so 
badly the much easier part. 


The suggestion that the state or county 
treasury should financially assist poor 
persons to summon their witnesses and 


meet other cash expenses of litigation may 
not be feasible at this time. Although the 
legal aid experience indicates that only 
a small revolving fund would be required, 
yet the underlying conception of direct 
state aid in civil cases involves a step 
which many state legislatures would re- 
fuse to take. It is possible that such 
action might be held an unconstitutional 
devotion of public funds to private uses. 
This difficulty can be surmounted only 
when public opinion reaches the conclusion 
that the state, in carrying out its supreme 
task of securing justice to its citizens, 
must do whatever is needful to guarantee 
equality before the law. 

Toward this conclusion the public con- 
science slowly moves. In criminal cases 
the evil caused by allowing poverty to dis- 
turb the equilibrium of the scales of justice 
is so dramatic, so readily understandable 
by the average man, that already we find 
laws providing indigent accused persons 
with counsel, paid out of the county treas- 
ury, and with funds for summoning wit- 
nesses and conducting their defense. Yet 
only a hundred years ago poor men, 
though acquitted, were kept in English 
jails for years because they could not pay 
the jailer’s fees and the county would not 
bear the expense.”® 

The Chief Justice of the United States, 
speaking at the rededication of the orig- 
inal Supreme Court building in Philadel- 
phia on May 2, 1922, said: “Much re- 
mains to be done in cheapening litigation 
in the Federal Courts by reducing costs or 
transferring them to the public treas- 
ury.”"® Much remains to be done in the 
state courts as well. Consideration and 
criticism of the in forma pauperis plan 
should begin in the bar associations. 
There has heretofore been a lack of mate- 
rial on which a helpful discussion could 
be based, but the matter is now ripe for 
hearing. 

John MacArthur Maguire. 

Boston, Massachusetts. 

_ GM. TREVELYAN, BRITISH HISTORY IN THE 
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